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RECENT CASE NOTES 4*7 

13 111. 516. The corporation, the "person" who was to receive the cash in the 
instant case, is an entity distinct from its directors, but the defendant, by failing 
to object to the violation of the statute, participated in a breach of duty toward 
it, and should not be permitted to take advantage of such breach. Pittsburgh 
Ry. v. Applegate (1882) 21 W. Va. 172; see (1915) 25 Yale Law Journal, 154. 
If the statute was designed to secure good faith, then a defendant by doing, or 
assisting in doing the very thing the statute aims to prevent, has the protection 
of the courts thrown about him. It would seem that the defendant in the 
principal case should be held liable on his subscription. For the power of a 
trustee in bankruptcy to bring suit on an unpaid subscription for stock, see 
(1918) zj Yale Law Journal, 403. 

Damages— Interest— Unliquidated Damages Preclude Recovery. — A contract 
for the construction of an apartment house provided that if unpaid subcon- 
tractors should file mechanics' liens on the premises, the owners might hold 
back enough money, otherwise due the general contractor, to secure the liens. 
Because of the filing of such liens and because of claims for damages for 
failure to complete the work on time and for defective work, the owners did not 
pay the contractor. He recovered judgment nearly four years after the apart- 
ment house was completed and delivered to the owners, but was ordered to pay 
interest to the subcontractors and an allowance to the owners for defective work 
and delay. Held, that the general contractor was not entitled, as against the 
owners, to interest on either the amounts due the subcontractors or on the 
general balance due, since it had been unliquidated. Wheeler and Gager, JJ., 
dissenting. Capitol City Lumber Co. v. Sudarsky (1920, Conn.) in Atl. 349. 

The law shows a steady development toward more frequent allowance of 
interest The early English rule permitted interest as a matter of law only 
in suits on commercial paper and on contracts expressly, or by usage, providing 
for it. Later this was extended by the St. 3 & 4 Wm. IV (1833) c. 42 sec. 28, 
29. Sedgwick, Damages (9th ed. 1912) 559. American courts have always 
been more liberal, and look on interest as a necessary incident to the use of 
money. There is great conflict among the authorities as to what types of 
unliquidated claims interest should accrue on, if on any. In personal injury and 
similar cases, where the extent of damages is peculiarly within the province 
of the jury, no interest is allowed. Fell v. Union Pacific Ry. (1907) 32 Utah, 
101, 88 Pac. 1003. In actions for work and labor where the amount is unliqui- 
dated, some courts have held that interest should be granted from the date of 
completion of the work, others from the time of demand, while still others allow 
no interest at all. Sullivan v. Nicoulin (1901) 113 Iowa, 76, 84 N. W. 978 (date 
of completion) ; Mulligan v. Smith (1904) 32 Colo. 404, 76 Pac. 1063 (time of 
demand) ; Swinnerton v. Argonaut Land Co. (1896) 112' Calif. 375, 44 Pac. 719 
(interest not allowed). In building contract cases the weight of authority 
seems to be in accord with the instant case. Macomber v. Bigelow (1809) 126 
Calif. 9, 58 Pac. 312; Delafield v. Village of Westfield (1901) 169 N. Y. 582, 
62 N. E. 1095. The rule stated by the majority opinion seems to have as its 
basis that the defendant may be excused from paying interest because of the 
indefiniteness of the amount, whereas if the defendant could easily have computed 
this amount upon which interest is to be figured, it should be allowed. Gilpatric 
v. National Surety [Co. (1920) 95 Conn. 10, no Atl 545- To make the rule 
turn upon the ease of computation of the damages to be awarded is to make it 
turn upon the defendant's conduct, i. e., the validity of his excuse, rather than 
upon the proper theory of damages, namely, compensation to the plaintiff. 
The rule stated by the minority, which grants interest whenever "the demands 
of justice" require it, is hopelessly indefinite. In any exact system of justice 
the breach of a right would be followed by a right to immediate redress. It 
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is only the unavoidable delay of slow moving courts which prevents such redress. 
Hence it is submitted that allowance should be made for such delay by way of 
interest. But where the damages are both indefinite and to a large extent for 
losses to be suffered in the future, as in personal injury actions, separate allowance 
for interest should not be made, but the jury in making the general award of 
damages should be allowed to consider the delay "in payment. See (1920) 29 
Yale Law Journal, 472. The present case, denying interest to the contractor, 
who must pay interest to his subcontractors, while at the same time the defendants 
were receiving rents and profits from their apartment house, seems unjustified. 

Equity — Deeds— Reformation of a Voluntary Conveyance.— The plaintiffs, 
heirs-at-law of one Gowan, brought a suit for the partition of a lot occupied 
by the defendants, devisees of the grantee of the land from Gowan. The words 
of inheritance necessary to pass a fee in that jurisdiction had been omitted from 
the deed by mistake of the scrivener. The consideration recited in the deed 
was love and affection and five dollars. The defendants prayed for the reforma- 
tion of the instrument to include the necessary words of inheritance. The lower 
court held that equity would not reform a voluntary conveyance. Held, that 
there was sufficient consideration to take the deed from the voluntary class, 
with a dictum that equity as between the parties or their privies will reform a 
scrivener's mistake even in a voluntary deed. Lawrence v. Clark (1920, S. C.) 
104 S. E. 330. 

The weight of authority appears to be contrary to the dictum in the principal 
case. Smith v. Smith (1906) 80 Ark 458, 97 S. W. 439; see note, 10 Ann. Cas. 
523; Browne v. Gorman (1919, Tex. Civ. App.) 208 S. W. 385. The "pepper- 
corn" theory of consideration seemed to prevail in these cases, but love and 
affection alone seems not to justify reformation. Triesback v. Tyler (1911) 62 
Fla. 580, 56 So. 947; Peters v. Priest (1918) 134 Ark. 161, 203 S. W. 1042. Yet 
love and affection and one dollar recited as consideration in a deed has supported 
such a bill. Mason v. Moulden (1877) 58 Ind. 1. Also where special services 
have been rendered by a grantee to a grantor, members of the same family, 
whether with a prior understanding to convey or not, reformation of 
the deed has been granted. Finch v. Green (1907) 225 111. 304, 80 N. E. 318. 
In certain cases meritorious consideration, such as the moral duty of the grantor 
to support the grantee, has enlisted the aid of equity in behalf of the grantee 
for reforming the instrument. Partridge v. Partridge (1909) 220 Mo. 321, 119 
S. W. 415; Huss v. Morris (1869) 63 Pa. 367; see 23 R. C. L. 346. But equity 
will not interfere where the claims of the parties are equally meritorious. Hout 
v. Hout (1870) 20 Ohio, 119; Willey v. Hodge (1899) 104 Wis. 81, 80 N. W. 
75- The cases show a tendency to carry out after his death the intention of the 
grantor. Some courts have searched diligently for a consideration as in the 
cases supra. Others as in the principal case have held flatly that a volunteer 
can have reformation of a deed as against the heirs-at-law of the grantor. 
Spencer v. Spencer (1917) 115 Miss. 71, 75 S. 770; McCabe v. O'Connor (1920, 
S. D.) 176 N. W. 43. The person intended by the grantor should have the 
gift rather than he who takes by a windfall. See Pound, Consideration in 
Equity (1918) 13 III. L. Rev. 667, 676. But logically there seems to be no 
reason for equity disturbing the legal title where neither party has given any- 
thing for it and the equities are balanced. 

Evidence— Confessions— Admissibility when Elicited by Advice to Tell 
the Truth.— While under arrest, the defendant was told by an officer that 
"he better make sure of it and tell the truth." The defendant then confessed. 
The lower court admitted this confession, but it was subsequently stricken out 
and the jury was instructed to disregard it The defendant moved for a new 



